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NEW MEXICO HOSPITAL EQUIPMENT LOAN COUNCIL 


PARTICIPANTS IN A FINANCING

Issuing tax-exempt debt on behalf of healthcare organizations requires the involvement of a number of different participants.  Generally, these participants include the members of the New Mexico Hospital Equipment Loan Council, the program administrator, the borrower, an underwriter or placement agent, the trustee for the bondholders, and the attorneys representing these different parties.  In some cases, the Council may request that a financial advisor be appointed to act on its behalf.  Additionally, most bond issues will require a credit enhancer to be involved, such as a bond insurance company or letter of credit bank.

The following is a brief description of the roles of the various participants in a tax-exempt financing through the Council.  Although the parties have different responsibilities, they work together as a financing team in order to ensure that the borrowing is completed on a timely basis.

Program Administrator

The program administrator acts as staff to the Council year-round.  During a financing, the program administrator is responsible for working with the members of the financing team to ensure that Council meetings are scheduled in accordance with the project schedule, that all appropriate documents and other materials are provided to the Council members on a timely basis, and that the efforts of the financing team are coordinated. 

Investment Banker

The investment bank in a financing may act either as the underwriter in the case of a negotiated public offering, or as the placement agent if the issue is a private placement.  The Council has not sold bonds by competitive sale because of the complex structure of its bond issues.  In either case, the investment banker typically has the overall coordinating responsibility for the transaction.  The specific tasks of the investment banker include developing the structure of the financing in conjunction with the other parties, preparing the offering statement, acting as a liaison to any rating agencies, developing a market for the bonds through pre-sale activities, pricing and selling the bonds, and maintaining a secondary trading market for the bonds after their sale.  In a public offering, the underwriter agrees to buy the bonds at a negotiated discount from their public offering price.  In a private placement, the placement agent is paid a negotiated fee upon the successful placement of the bonds with investors.

Bond Counsel

Bond Counsel is responsible for preparing the legal documents associated with the transaction.  These documents include, among others, the Authorizing Resolution, the Sale Resolution, the indenture of trust or trust agreement, which governs the circumstances under which the Council issues the bonds, and the loan agreement, under which the Council loans the bond proceeds to the borrower.  

The major role of bond counsel, however, is to furnish a written legal opinion stating that:  (a) the bonds can be issued under New Mexico state law, and (b) the interest on the bonds will not be taxable to the bondholders for state and federal income tax purposes.  

Trustee

The trustee acts as the fiduciary for the bondholders.  The role of the trustee is to protect and enforce the rights of the bondholders, hold all of the funds and accounts funded by the bond proceeds, and pay principal and interest on the bonds to the bondholders.

Council’s Counsel

The Council’s general counsel will opine as to compliance by the Council with the requirements of state statutes, as well as the policies and procedures of the Council.  General Counsel may also provide an opinion as to the absence of litigation affecting the financing.

Credit Enhancer

Bond insurance companies and financial and other banking institutions can provide a guarantee of payment of principal and interest to the bondholders.  The decision as to whether to utilize credit enhancement may be based on an economic analysis comparing the interest cost savings if enhancement is used against the fees charged by the credit enhancer.  In some cases, the Council may require that the borrower have credit enhancement, especially if the borrower does not have an investment grade rating from a rating agency.  

A credit enhancer will thoroughly review and analyze all of the financing documents related to the transaction since it will be assuming all of the credit risk associated with the bond issue.  Should the borrower default on the debt, the credit enhancer will be responsible for paying the principal and interest on the bonds.

Financial Advisor

On some bond issues, especially those in which the transaction is complex, the Council may require that its financial advisor review the financing on behalf of the Council.  Some of the activities that the Council may ask the financial advisor to perform can include a review of the underlying borrower, an assessment of the borrower’s financing objectives, exploration of alternative financing methods, and evaluation of the impact additional debt will have on the healthcare organization to determine whether the transaction is economically feasible.  The major role of the financial advisor is to ensure that the financing is structured properly from the Council’s perspective, and to ensure that the final terms and conditions, including the interest paid and the underwriter’s and other professionals’ fees, are reasonable and justifiable.  The financial advisor considers the current market conditions and advises the Council on documents, credit enhancements and debt ratings, as well as the pricing of and closing on the bonds.

Accountants

Before making a decision to invest in the bonds, investors will want to review the borrower’s most recent audited financial statements.  If more than three months have elapsed since the last financial audit, the borrower may be asked to provide unaudited interim financial statements for inclusion in the official statement.  Usually, the underwriter will also ask the borrower’s accountant to confirm that there has been no material adverse change in the borrower’s financial condition since the most recent audited financial statements.

Feasibility Consultant

From time to time, the borrower may hire a feasibility consultant.  The feasibility consultant may be particularly useful in transactions without credit enhancement.

Disclosure or Underwriter’s Counsel

The investment banking firm’s legal counsel is sometimes referred to as disclosure or underwriter’s counsel.  Disclosure counsel is hired for three primary purposes:  (a) to prepare the official statement or other disclosure documents, (b) to prepare the bond purchase agreement under which the underwriter will agree to purchase or place the bonds, and (c) to coordinate and conduct due diligence.  Federal and state securities laws require that the official statement disclose all information material to an investor’s decision to purchase bonds.  Disclosure counsel will also ensure that the underwriter complies with all applicable securities industry rules and regulations.

Borrower’s Counsel

The healthcare organization’s legal counsel assists the borrower with legal matters related to the transaction.  Borrower’s Counsel is responsible for providing opinions regarding the status of environmental compliance, whether the borrower is exempt from federal income tax under Section 501(c)(3) of the Internal Revenue Service Code, and compliance with zoning and permitting laws, rules and regulations, and construction contracts.  The borrower’s legal counsel also reviews and comments on the financing documents and is required to opine as to the legality, binding effect and enforceability of the all documents against the borrower.

Other Attorneys

Other attorneys, such as those employed on behalf of the credit enhancer and trustee, will also be retained by the parties in the financing transaction to protect their interests as they relate to the borrowing.
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